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7KLV LV UHTXLUHG E\ WKH UXOH� HYHQ WKRXJK LW PD\ IUXVWUDWH WKH UXOH¶V

JHQHUDO SXUSRVH�
>5@HFRJQLWLRQ RI WKLV H[FHSWLRQ FOHDUO\ VXEYHUWV WKH SROLFLHV
EHKLQG 5XOH ���¶V JHQHUDO UHTXLUHPHQW RI H[FOXGLQJ ZLWQHVVHV�
$ SDUW\ ZLOO RIWHQ DSSRLQW DV LWV UHSUHVHQWDWLYH WKH RIILFHU RU
HPSOR\HHPRVW NQRZOHGJHDEOH DERXW WKH FDVH� 7KXV� WKLV VHFRQG
H[FHSWLRQ FDQ JLYH WKDW FUXFLDO ZLWQHVV WKH RSSRUWXQLW\ WR KHDU
WKH RWKHU ZLWQHVVHV DQG WDLORU KLV WHVWLPRQ\ DFFRUGLQJO\�
1RWZLWKVWDQGLQJ WKLV ULVN� 5XOH ������ UHFRJQL]HV WKH H[FHSWLRQ
LQ RUGHU WR DIIRUG D SDUW\ WKDW LV QRW D QDWXUDO SHUVRQ D ULJKW
FRPSDUDEOH WR WKH ULJKW WKH ILUVW H[FHSWLRQ DIIRUGV WR QDWXUDO
SHUVRQV� 7KLV VHHPV DSSURSULDWH VLQFH FULPLQDO FDVHV ZLOO
DOZD\V DQG FLYLO FDVHV ZLOO RIWHQ PDWFK D SDUW\ WKDW LV QRW D
QDWXUDO SHUVRQ DJDLQVW D SDUW\ WKDW LV D QDWXUDO SHUVRQ� )DLOXUH WR
HTXDOL]H 5XOH ��� WUHDWPHQW RI SDUWLHV ZLWKLQ WKH VDPH FDVH PD\
QRW SRVH FRQVWLWXWLRQDO SUREOHPV� EXW VWLOO VPDFNV RI XQIDLUQHVV�

&KDUOHV $ODQ :ULJKW 	 9LFWRU -DPHV *ROG� �� )HGHUDO 3UDFWLFH DQG

3URFHGXUH � ����� DW �� ������ �IRRWQRWH RPLWWHG��
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,Q 5REHUWV Y� *DOHQ RI 9LUJLQLD� ,QF�� ��� 8�6� ��� ������� WKH

6XSUHPH &RXUW VWUXFN GRZQ WKH 6L[WK &LUFXLW¶V UHTXLUHPHQW WKDW D
SODLQWLII KDG WR VKRZ ³LPSURSHU PRWLYH´ IRU OLDELOLW\ XQGHU VHFWLRQ �E�� ,Q
D IRRWQRWH� WKH 6XSUHPH &RXUW VWDWHG WKDW LW ZRXOG QRW FRQVLGHU ZKHWKHU
DFWXDO NQRZOHGJHZDV UHTXLUHG IRU OLDELOLW\� 6HH LG� DW ��� Q�� �H[SUHVVLQJ
³QR RSLQLRQ DV WR WKH IDFWXDO FRUUHFWQHVV RU OHJDO GLVSRVLWLYHQHVV RI´ WKH
FODLP WKDW WKH GHIHQGDQW ³GLG QRW KDYH DFWXDO NQRZOHGJH RI WKH SDWLHQW¶V
FRQGLWLRQ´��
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:H QRWH WKDW WKLV FRXUW KDV QRW EHHQ DOWRJHWKHU FRQVLVWHQW RQ WKH

VWDQGDUG IRU RYHUWXUQLQJ HUURQHRXV MXU\ LQVWUXFWLRQV� $FFRUGLQJ WR
:HVWODZ� WKHUH KDYH EHHQ IRUW\�WZR FDVHV LQ ZKLFK ZH KDYH VWDWHG WKDW ZH
ZLOO RYHUWXUQ MXU\ LQVWUXFWLRQV RQO\ LI WKH\ DUH ³FRQIXVLQJ�PLVOHDGLQJ� DQG
SUHMXGLFLDO�´ 6HH� H�J��8QLWHG 6WDWHV Y� .RQH� ��� )��G ���� ��� ��WK &LU�
����� �LWDOLFV DGGHG�� +RZHYHU� DJDLQ DFFRUGLQJ WR :HVWODZ� WKHUH KDYH
EHHQ HLJKW\ FDVHV ZKHUH ZH KDYH VWDWHG WKDW ZH ZLOO RYHUWXUQ MXU\
LQVWUXFWLRQV ZKHQ WKH\ DUH ³FRQIXVLQJ� PLVOHDGLQJ� RU SUHMXGLFLDO�´ 6HH�

H�J�� 7RWK Y� *UDQG 7UXQN 5�5�� ��� )��G ���� ��� ��WK &LU� ����� �LWDOLFV
DGGHG�� 7KLV VHPDQWLF GLIIHUHQFH KDV UHDO LPSRUWDQFH LQ WKLV FRQWH[W�
ZKHUH ZH UHFRJQL]H WKDW WKH MXU\ LQVWUXFWLRQV EHORZ ZHUH FRQIXVLQJ DQG
PLVOHDGLQJ �LQGHHG� WKH\ ZHUH IODWO\ LQFRUUHFW�� EXW QRW SUHMXGLFLDO�

7R VHW WKH UHFRUG VWUDLJKW� WKLV FRXUW KDV UHTXLUHG D VKRZLQJ RI
SUHMXGLFH WR RYHUWXUQ HUURQHRXV MXU\ LQVWUXFWLRQV� WKH FRUUHFW YHUVLRQ RI
WKH VWDQGDUG LV ³FRQIXVLQJ� PLVOHDGLQJ� DQG SUHMXGLFLDO�´ 7KLV SKUDVH ILUVW
DSSHDUHG LQ RXU GHFLVLRQ LQ '6* &RUS� Y� $QGHUVRQ� ��� )��G ��� ��WK
&LU� ������ZKHUHZH RUGHUHG D QHZ WULDO EHFDXVH ³WKH LQVWUXFWLRQV YLHZHG
DV D ZKROH ZHUH FRQIXVLQJ� PLVOHDGLQJ� DQG SUHMXGLFLDO�´ ,G� DW ���� 7KLV
SKUDVH EHFDPH D VWDQGDUG LQ .LWFKHQ Y� &KLSSHZD 9DOOH\ 6FKRROV� ���
)��G ���� ��WK &LU� ������ ZKHUH ZH VWDWHG JHQHUDOO\ WKDW ³>D@ MXGJPHQW
FDQ EH UHYHUVHG LI WKH LQVWUXFWLRQV� YLHZHG DV D ZKROH� ZHUH FRQIXVLQJ�
PLVOHDGLQJ DQG SUHMXGLFLDO�´ ,G� DW ����� &RQIXVLRQ ZDV LQWURGXFHG�
KRZHYHU� LQ %HDUG Y� 1RUZHJLDQ &DULEEHDQ /LQHV� ��� )��G �� ��WK &LU�
������ ZKHQ WKLV FRXUW PDGH DQ DSSDUHQWO\ W\SRJUDSKLF PLVWDNH LQ FLWLQJ
.LWFKHQ� UHSRUWLQJ WKH VWDQGDUG DV EHLQJ ³FRQIXVLQJ� PLVOHDGLQJ� RU
SUHMXGLFLDO�´ ,G� DW ������

:H QRZ FRUUHFW WKH PLVWDNH ZH PDGH LQ %HDUG� :H QRWH WKDW WKLV
FRUUHFWLRQ ZLOO DOPRVW FHUWDLQO\ QRW FKDQJH WKH SUDFWLFH RI RXU FLUFXLW LQ

�����������/����#��+K���,���-�.���-:.�BJ1��������..+C�������
�������� +�J� �	�� �*J+� B�..JC�� � D���� ��H���#� ��1�� A��#
���1��31����� ��� "� �1!�� 1�� @�!1�!��� 1�5!�� ��� �� @��"!�� 1�!
���1��31����� ��!H��1!"#� ����� � 1�!� A��#� ��� 1�!� �!"!6��1
3�����!��1���������0��6��!�1�!�A��#�@�1����������%��������"�@
@�1��@��3��1���!�3����3��3"������E��&����������������,�����
:�����,��.MM���**:�BJ1�������:***C���D�����3���1� �#��!6!��!
��A��8 !�1����1�!�%��������� 0��0!��A��#����1��31�������"#���
1�!����1��31������@�!��6�!@!�������@��"!��@!�!�3�������8�
 ��"!����8�����0�!A���3��"�E�����=��������������������6*����
�������.�����������
���:*����,��M�+��M::�BJ1�������:***C
B�1�1��8�1��1�DO@P!�@�""���1��!6!��!����!3���������1�!�%�������
���!����!����A��#����1��31����@�!�!�1�!�!����������� "!��EC�

�

:* ����������������

�����������������

)����*�&+,,-$+,.*

DQ\ VLJQLILFDQW ZD\� 0DQ\ RI WKH FDVHV WKDW KDYH XVHG WKH ³FRQIXVLQJ�
PLVOHDGLQJ� RU SUHMXGLFLDO´ VWDQGDUG KDYH XOWLPDWHO\ UHTXLUHG SUHMXGLFH LQ
D URXQGDERXW ZD\� JHQHUDOO\ E\ UHTXLULQJ WKDW WKH HUURU QRW EH KDUPOHVV�
%\ LQVLVWLQJ WKDW DQ HUURU LQ MXU\ LQVWUXFWLRQV KDYH KDUPHG D SDUW\¶V FDVH
EHIRUH UHYHUVDO FDQ EH RUGHUHG� HUURUV WKDW DUH QRW SUHMXGLFLDO WR DQ\ SDUW\
FDQQRW EH WKH EDVLV IRU UHYHUVDO� 7KXV� HYHQ WKH ³FRQIXVLQJ� PLVOHDGLQJ�
RU SUHMXGLFLDO´ VWDQGDUG KDV EHHQ LQWHUSUHWHG WR UHTXLUH ERWK DQ HUURU LQ
MXU\ LQVWUXFWLRQV DQG UHVXOWLQJ SUHMXGLFH EHIRUH UHYHUVDO LV MXVWLILHG� 6HH�
H�J��7RWK� ��� )��G DW ������ �UHO\LQJ RQ%HDUG DQG XVLQJ WKH ³FRQIXVLQJ�
PLVOHDGLQJ� RU SUHMXGLFLDO´ VWDQGDUG� \HW UHIXVLQJ WR UHYHUVH EHFDXVH WKH
HUURU ZDV KDUPOHVV��
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